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section. The inflation factor is the re-
sult of dividing the latest published an-
nual Deflator by the Deflator for the 
previous year. 

(1) The first adjustment is made by 
multiplying the closure cost estimate 
by the inflation factor. The result is 
the adjusted closure cost estimate. 

(2) Subsequent adjustments are made 
by multiplying the latest adjusted clo-
sure cost estimate by the latest infla-
tion factor. 

(c) During the active life of the facil-
ity, the owner or operator must revise 
the closure cost estimate no later than 
30 days after the Regional Adminis-
trator has approved the request to 
modify the closure plan, if the change 
in the closure plan increases the cost of 
closure. The revised closure cost esti-
mate must be adjusted for inflation as 
specified in § 267.142(b). 

(d) The owner or operator must keep 
the following at the facility during the 
operating life of the facility: The latest 
closure cost estimate prepared in ac-
cordance with paragraphs (a) and (c) of 
this section and, when this estimate 
has been adjusted in accordance with 
paragraph (b) of this section, the latest 
adjusted closure cost estimate. 

§ 267.143 Financial assurance for clo-
sure. 

The owner or operator must establish 
financial assurance for closure of each 
storage or treatment unit that he owns 
or operates. In establishing financial 
assurance for closure, the owner or op-
erator must choose from the financial 
assurance mechanisms in paragraphs 
(a), (b), (c), (d), (e), (f), and (g) of this 
section. The owner or operator can also 
use a combination of mechanisms for a 
single facility if they meet the require-
ment in paragraph (h) of this section, 
or may use a single mechanism for 
multiple facilities as in paragraph (i) of 
this section. The Regional Adminis-
trator will release the owner or oper-
ator from the requirements of this sec-
tion after the owner or operator meets 
the criteria under paragraph (j) of this 
section. 

(a) Closure Trust Fund. Owners and 
operators can use the ‘‘closure trust 
fund,’’ that is specified in 40 CFR 
264.143(a)(1) and (2), and 264.143(a)(6)– 

(11). For purposes of this paragraph, 
the following provisions also apply: 

(1) Payments into the trust fund for a 
new facility must be made annually by 
the owner or operator over the remain-
ing operating life of the facility as esti-
mated in the closure plan, or over 3 
years, whichever period is shorter. This 
period of time is hereafter referred to 
as the ‘‘pay-in period.’’ 

(2) For a new facility, the first pay-
ment into the closure trust fund must 
be made before the facility may accept 
the initial storage. A receipt from the 
trustee must be submitted by the 
owner or operator to the Regional Ad-
ministrator before this initial storage 
of waste. The first payment must be at 
least equal to the current closure cost 
estimate, divided by the number of 
years in the pay-in period, except as 
provided in paragraph (h) of this sec-
tion for multiple mechanisms. Subse-
quent payments must be made no later 
than 30 days after each anniversary 
date of the first payment. The owner or 
operator determines the amount of 
each subsequent payment by sub-
tracting the current value of the trust 
fund from the current closure cost esti-
mate, and dividing this difference by 
the number of years remaining in the 
pay-in period. Mathematically, the for-
mula is 

Next Payment = (Current Closure Estimate 
¥ Current Value of the Trust Fund) Di-
vided by Years Remaining in the Pay-In 
Period. 

(3) The owner or operator of a facility 
existing on the effective date of this 
paragraph can establish a trust fund to 
meet this paragraph’s financial assur-
ance requirements. If the value of the 
trust fund is less than the current clo-
sure cost estimate when a final ap-
proval of the permit is granted for the 
facility, the owner or operator must 
pay the difference into the trust fund 
within 60 days. 

(4) The owner or operator may accel-
erate payments into the trust fund or 
deposit the full amount of the closure 
cost estimate when establishing the 
trust fund. However, he must maintain 
the value of the fund at no less than 
the value that the fund would have if 
annual payments were made as speci-
fied in paragraph (a)(2) or (a)(3) of this 
section. 
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(5) The owner or operator must sub-
mit a trust agreement with the word-
ing specified in 40 CFR 264.151(a)(1). 

(b) Surety Bond Guaranteeing Payment 
into a Closure Trust Fund. Owners and 
operators can use the ‘‘surety bond 
guaranteeing payment into a closure 
trust fund,’’ as specified in 40 CFR 
264.143(b), including the use of the sur-
ety bond instrument specified at 40 
CFR 264.151(b), and the standby trust 
specified at 40 CFR 264.143(b)(3). 

(c) Surety Bond Guaranteeing Perform-
ance of Closure. Owners and operators 
can use the ‘‘surety bond guaranteeing 
performance of closure,’’ as specified in 
40 CFR 264.143(c), the submission and 
use of the surety bond instrument spec-
ified at 40 CFR 264.151(c), and the 
standby trust specified at 40 CFR 
264.143(c)(3). 

(d) Closure Letter of Credit. Owners 
and operators can use the ‘‘closure let-
ter of credit’’ specified in 40 CFR 
264.143(d), the submission and use of 
the irrevocable letter of credit instru-
ment specified in 40 CFR 264.151(d), and 
the standby trust specified in 40 CFR 
264.143(d)(3). 

(e) Closure Insurance. Owners and op-
erators can use ‘‘closure insurance,’’ as 
specified in 40 CFR 264.143(e), utilizing 
the certificate of insurance for closure 
specified at 40 CFR 264.151(e). 

(f) Corporate financial test. An owner 
or operator that satisfies the require-
ments of this paragraph may dem-
onstrate financial assurance up to the 
amount specified in this paragraph: 

(1) Financial component. (i) The owner 
or operator must satisfy one of the fol-
lowing three conditions: 

(A) A current rating for its senior un-
secured debt of AAA, AA, A, or BBB as 
issued by Standard and Poor’s or Aaa, 
Aa, A or Baa as issued by Moody’s; or 

(B) A ratio of less than 1.5 comparing 
total liabilities to net worth; or 

(C) A ratio of greater than 0.10 com-
paring the sum of net income plus de-
preciation, depletion and amortization, 
minus $10 million, to total liabilities. 

(ii) The tangible net worth of the 
owner or operator must be greater 
than: 

(A) The sum of the current environ-
mental obligations (see paragraph 
(f)(2)(i)(A)(1) of this section), including 
guarantees, covered by a financial test 

plus $10 million, except as provided in 
paragraph (f)(1)(ii)(B) of this section. 

(B) $10 million in tangible net worth 
plus the amount of any guarantees 
that have not been recognized as liabil-
ities on the financial statements pro-
vided all of the environmental obliga-
tions (see paragraph (f)(2)(i)(A)(1) of 
this section) covered by a financial test 
are recognized as liabilities on the 
owner’s or operator’s audited financial 
statements, and subject to the ap-
proval of the Regional Administrator. 

(iii) The owner or operator must have 
assets located in the United States 
amounting to at least the sum of envi-
ronmental obligations covered by a fi-
nancial test as described in paragraph 
(f)(2)(i)(A)(1) of this section. 

(2) Recordkeeping and reporting re-
quirements. (i) The owner or operator 
must submit the following items to the 
Regional Administrator: 

(A) A letter signed by the owner’s or 
operator’s chief financial officer that: 

(1) Lists all the applicable current 
types, amounts, and sums of environ-
mental obligations covered by a finan-
cial test. These obligations include 
both obligations in the programs which 
EPA directly operates and obligations 
where EPA has delegated authority to 
a State or approved a State’s program. 
These obligations include, but are not 
limited to: 

(i) Liability, closure, post-closure and 
corrective action cost estimates re-
quired for hazardous waste treatment, 
storage, and disposal facilities under 40 
CFR 264.101, 264.142, 264.144, 264.147, 
265.142, 265.144, and 265.147; 

(ii) Cost estimates required for mu-
nicipal solid waste management facili-
ties under 40 CFR 258.71, 258.72, and 
258.73; 

(iii) Current plugging cost estimates 
required for UIC facilities under 40 CFR 
144.62; 

(iv) Cost estimates required for petro-
leum underground storage tank facili-
ties under 40 CFR 280.93; 

(v) Cost estimates required for PCB 
storage facilities under 40 CFR 761.65; 

(vi) Any financial assurance required 
under, or as part of an action under-
taken under, the Comprehensive Envi-
ronmental Response, Compensation, 
and Liability Act; and 
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(vii) Any other environmental obliga-
tions that are assured through a finan-
cial test. 

(2) Provides evidence demonstrating 
that the firm meets the conditions of 
either paragraph (f)(1)(i)(A) or 
(f)(1)(i)(B) or (f)(1)(i)(C) of this section 
and paragraphs (f)(1)(ii) and (f)(1)(iii) of 
this section. 

(B) A copy of the independent cer-
tified public accountant’s unqualified 
opinion of the owner’s or operator’s fi-
nancial statements for the latest com-
pleted fiscal year. To be eligible to use 
the financial test, the owner’s or opera-
tor’s financial statements must receive 
an unqualified opinion from the inde-
pendent certified public accountant. 
An adverse opinion, disclaimer of opin-
ion, or other qualified opinion will be 
cause for disallowance, with the poten-
tial exception for qualified opinions 
provided in the next sentence. The Re-
gional Administrator may evaluate 
qualified opinions on a case-by-case 
basis and allow use of the financial test 
in cases where the Regional Adminis-
trator deems that the matters which 
form the basis for the qualification are 
insufficient to warrant disallowance of 
the test. If the Regional Administrator 
does not allow use of the test, the 
owner or operator must provide alter-
nate financial assurance that meets 
the requirements of this section within 
30 days after the notification of dis-
allowance. 

(C) If the chief financial officer’s let-
ter providing evidence of financial as-
surance includes financial data show-
ing that the owner or operator satisfies 
paragraph (f)(1)(i)(B) or (f)(1)(i)(C) of 
this section that are different from 
data in the audited financial state-
ments referred to in paragraph 
(f)(2)(i)(B) of this section or any other 
audited financial statement or data 
filed with the SEC, then a special re-
port from the owner’s or operator’s 
independent certified public account-
ant to the owner or operator is re-
quired. The special report shall be 
based upon an agreed upon procedures 
engagement in accordance with profes-
sional auditing standards and shall de-
scribe the procedures performed in 
comparing the data in the chief finan-
cial officer’s letter derived from the 
independently audited, year-end finan-

cial statements for the latest fiscal 
year with the amounts in such finan-
cial statements, the findings of that 
comparison, and the reasons for any 
differences. 

(D) If the chief financial officer’s let-
ter provides a demonstration that the 
firm has assured for environmental ob-
ligations as provided in paragraph 
(f)(1)(ii)(B) of this section, then the let-
ter shall include a report from the 
independent certified public account-
ant that verifies that all of the envi-
ronmental obligations covered by a fi-
nancial test have been recognized as li-
abilities on the audited financial state-
ments, how these obligations have been 
measured and reported, and that the 
tangible net worth of the firm is at 
least $10 million plus the amount of 
any guarantees provided. 

(ii) The owner or operator of a new 
facility must submit the items speci-
fied in paragraph (f)(2)(i) of this section 
to the Regional Administrator at least 
60 days before placing waste in the fa-
cility. 

(iii) After the initial submission of 
items specified in paragraph (f)(2)(i) of 
this section, the owner or operator 
must send updated information to the 
Regional Administrator within 90 days 
following the close of the owner or op-
erator’s fiscal year. The Regional Ad-
ministrator may provide up to an addi-
tional 45 days for an owner or operator 
who can demonstrate that 90 days is in-
sufficient time to acquire audited fi-
nancial statements. The updated infor-
mation must consist of all items speci-
fied in paragraph (f)(2)(i) of this sec-
tion. 

(iv) The owner or operator is no 
longer required to submit the items 
specified in this paragraph (f)(2) of this 
section or comply with the require-
ments of this paragraph (f) when: 

(A) The owner or operator sub-
stitutes alternate financial assurance 
as specified in this section that is not 
subject to these recordkeeping and re-
porting requirements; or 

(B) The Regional Administrator re-
leases the owner or operator from the 
requirements of this section in accord-
ance with paragraph (j) of this section. 

(v) An owner or operator who no 
longer meets the requirements of para-
graph (f)(1) of this section cannot use 
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the financial test to demonstrate fi-
nancial assurance. Instead an owner or 
operator who no longer meets the re-
quirements of paragraph (f)(1) of this 
section, must: 

(A) Send notice to the Regional Ad-
ministrator of intent to establish alter-
nate financial assurance as specified in 
this section. The owner or operator 
must send this notice by certified mail 
within 90 days following the close the 
owner or operator’s fiscal year for 
which the year-end financial data show 
that the owner or operator no longer 
meets the requirements of this section. 

(B) Provide alternative financial as-
surance within 120 days after the end of 
such fiscal year. 

(vi) The Regional Administrator 
may, based on a reasonable belief that 
the owner or operator may no longer 
meet the requirements of paragraph 
(f)(1) of this section, require at any 
time the owner or operator to provide 
reports of its financial condition in ad-
dition to or including current financial 
test documentation as specified in 
paragraph (f)(2) of this section. If the 
Regional Administrator finds that the 
owner or operator no longer meets the 
requirements of paragraph (f)(1) of this 
section, the owner or operator must 
provide alternate financial assurance 
that meets the requirements of this 
section. 

(g) Corporate Guarantee. (1) An owner 
or operator may meet the requirements 
of this section by obtaining a written 
guarantee. The guarantor must be the 
direct or higher-tier parent corporation 
of the owner or operator, a firm whose 
parent corporation is also the parent 
corporation of the owner or operator, 
or a firm with a ‘‘substantial business 
relationship’’ with the owner or oper-
ator. The guarantor must meet the re-
quirements for owners or operators in 
paragraph (f) of this section and must 
comply with the terms of the guar-
antee. The wording of the guarantee 
must be identical to the wording in 40 
CFR 264.151(h). The certified copy of 
the guarantee must accompany the let-
ter from the guarantor’s chief financial 
officer and accountants’ opinions. If 
the guarantor’s parent corporation is 
also the parent corporation of the 
owner or operator, the letter from the 
guarantor’s chief financial officer must 

describe the value received in consider-
ation of the guarantee. If the guar-
antor is a firm with a ‘‘substantial 
business relationship’’ with the owner 
or operator, this letter must describe 
this ‘‘substantial business relation-
ship’’ and the value received in consid-
eration of the guarantee. 

(2) For a new facility, the guarantee 
must be effective and the guarantor 
must submit the items in paragraph 
(g)(1) of this section and the items 
specified in paragraph (f)(2)(i) of this 
section to the Regional Administrator 
at least 60 days before the owner or op-
erator places waste in the facility. 

(3) The terms of the guarantee must 
provide that: 

(i) If the owner or operator fails to 
perform closure at a facility covered by 
the guarantee, the guarantor will: 

(A) Perform, or pay a third party to 
perform closure (performance guar-
antee); or 

(B) Establish a fully funded trust 
fund as specified in paragraph (a) of 
this section in the name of the owner 
or operator (payment guarantee). 

(ii) The guarantee will remain in 
force for as long as the owner or oper-
ator must comply with the applicable 
financial assurance requirements of 
this subpart unless the guarantor sends 
prior notice of cancellation by certified 
mail to the owner or operator and to 
the Regional Administrator. Cancella-
tion may not occur, however, during 
the 120 days beginning on the date of 
receipt of the notice of cancellation by 
both the owner or operator and the Re-
gional Administrator as evidenced by 
the return receipts. 

(iii) If notice of cancellation is given, 
the owner or operator must, within 90 
days following receipt of the cancella-
tion notice by the owner or operator 
and the Regional Administrator, ob-
tain alternate financial assurance, and 
submit documentation for that alter-
nate financial assurance to the Re-
gional Administrator. If the owner or 
operator fails to provide alternate fi-
nancial assurance and obtain the writ-
ten approval of such alternative assur-
ance from the Regional Administrator 
within the 90-day period, the guarantor 
must provide that alternate assurance 
in the name of the owner or operator 
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and submit the necessary documenta-
tion for the alternative assurance to 
the Regional Administrator within 120 
days of the cancellation notice. 

(4) If a corporate guarantor no longer 
meets the requirements of paragraph 
(f)(1) of this section, the owner or oper-
ator must, within 90 days, obtain alter-
native assurance, and submit the as-
surance to the Regional Administrator 
for approval. If the owner or operator 
fails to provide alternate financial as-
surance within the 90-day period, the 
guarantor must provide that alternate 
assurance within the next 30 days, and 
submit it to the Regional Adminis-
trator for approval. 

(5) The guarantor is no longer re-
quired to meet the requirements of this 
paragraph (g) when: 

(i) The owner or operator substitutes 
alternate financial assurance as speci-
fied in this section; or 

(ii) The owner or operator is released 
from the requirements of this section 
in accordance with paragraph (j) of this 
section. 

(h) Use of Multiple Financial Mecha-
nisms. An owner or operator may use 
more than one mechanism at a par-
ticular facility to satisfy the require-
ments of this section. The acceptable 
mechanisms are trust funds, surety 
bonds guaranteeing payment into a 
trust fund, letters of credit, insurance, 
the financial test, and the guarantee, 
except owners or operators cannot 
combine the financial test with the 
guarantee. The mechanisms must be as 
specified in paragraphs (a), (b), (d), (e), 
(f), and (g) respectively of this section, 
except it is the combination of mecha-
nisms rather than a single mechanism 
that must provide assurance for an 
amount at least equal to the cost esti-
mate. If an owner or operator uses a 
trust fund in combination with a sur-
ety bond or letter of credit, he may use 
the trust fund as the standby trust for 
the other mechanisms. A single trust 
fund can be established for two or more 
mechanisms. The Regional Adminis-
trator may use any or all of the mecha-
nisms to provide for closure of the fa-
cility. 

(i) Use of a financial mechanism for 
multiple facilities. An owner or operator 
may use a financial mechanism for 

multiple facilities, as specified in 
§ 264.143(h) of this chapter. 

(j) Release of the owner or operator 
from the requirements of this section. 
Within 60 days after receiving certifi-
cations from the owner or operator and 
an independent registered professional 
engineer that final closure has been 
completed in accordance with the ap-
proved closure plan, the Regional Ad-
ministrator will notify the owner or 
operator in writing that the owner or 
operator is no longer required by this 
section to maintain financial assur-
ance for final closure of the facility, 
unless the Regional Administrator has 
reason to believe that final closure has 
not been completed in accordance with 
the approved closure plan. The Re-
gional Administrator shall provide the 
owner or operator with a detailed writ-
ten statement of any such reasons to 
believe that closure has not been con-
ducted in accordance with the approved 
closure plan. 

§ 267.144–267.146 [Reserved] 

§ 267.147 Liability requirements. 

(a) Coverage for sudden accidental oc-
currences. An owner or operator of a 
hazardous waste treatment or storage 
facility, or a group of such facilities, 
must demonstrate financial responsi-
bility for bodily injury and property 
damage to third parties caused by sud-
den accidental occurrences arising 
from operations of the facility or group 
of facilities. The owner or operator 
must have and maintain liability cov-
erage for sudden accidental occur-
rences in the amount of at least $1 mil-
lion per occurrence with an annual ag-
gregate of at least $2 million, exclusive 
of legal defense costs. This liability 
coverage may be demonstrated as spec-
ified in paragraphs (a)(1) through (a)(7) 
of this section: 

(1) Trust fund for liability coverage. An 
owner or operator may meet the re-
quirements of this section by obtaining 
a trust fund for liability coverage as 
specified in 40 CFR 264.147(j). 

(2) Surety bond for liability coverage. 
An owner or operator may meet the re-
quirements of this section by obtaining 
a surety bond for liability coverage as 
specified in 40 CFR 264.147(i). 
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